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THE IMPORTANCE OF SIGNING NON-COMPETITION AGREEMENTS

In this article, we are ad-
dressing a common business prob-
lem of provider groups: the inter-
play between the non-competition
agreement and confidential busi-
ness information.

For many years we repre-
sented a solo practitioner from a
small town in northern Wisconsin.
About three years ago, he decided
to buy a competing practice in the
same town from a practitioner who
was retiring. The two practices
were merged into one location. Our
client’s motivation was to expand
the practice to an extent that would
allow him to add another practitio-
ner to his business. He would then
share schedules and calls, with the
ultimate goal of someday selling
the entire practice to his new col-
league.

Our client recruited a young
practitioner. After about one month
with the retiring practitioner, the
young practitioner took over the
patient base of the retiring doctor.

Our client had us draft an

employment and non-competition
agreement, which was presented
to the new practitioner on his first
day in the office. Despite our
advice, our client did not insist
that these two documents be
signed prior to the commence-
ment of employment. About two
months later, our office followed
up to get signed copies of the
documents for our files. Our cli-
ent told us that they were not
signed as of yet. We reminded
him of our concerns if the non-
compete was not signed. He
eventually responded and gave us
some changes that the new practi-
tioner wanted made; we adjusted
the document and returned it to
our client. More time passed
without our hearing anything.
Again, we contacted our client
and again the same story . . . the
new practitioner had more issues.
By this point it was becoming
clear that this new practitioner
was concerned more with stalling
things than he was with signing

tract. We voiced our serious con-
cerns over the situation and sug-
gested if something was not
worked out soon, that our client
should strongly consider finding a
practitioner who would negotiate
in good faith and sign the docu-
ment. Our client felt that recruit-
ing a new provider would be too
much work and that the young
man would sign eventually. This
back-and-forth went on for over
two years with our client almost
always agreeing to make the
modifications requested. (From
the author’s experience, the con-
tract was a fair agreement for
both parties from the beginning).
Finally, things came to a
head and the two sides met in our
office and discussed all of the
young practitioner’s latest issues.
At the conclusion of the meeting,
all agreed what the terms of the
agreement would be. Shortly
thereafter, at 6:35 p.m. on a Fri-
day night, the young practitioner
(continued on page 2)
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(continued from page 1)

walked into our client’s office,
dropped his keys on the desk and
informed our client that he was
quitting, effective immediately,
and walked out. Our client never
saw it coming.

By the following Monday
the young practitioner was open
for business in his new practice
on the same side of the street just
two blocks away. The hemor-
rhaging of patients from our client
to his erstwhile colleague’s new
business started immediately; al-
most every patient that he had
scheduled at our client’s office
was seen at the new practitioner’s
new business. Despite our cli-
ent’s efforts to stem the tide,
within two weeks it was clear that
over ninety percent of the patients
from the practice that our client
purchased two years prior were
now being treated by the new
practitioner in his new practice.
Our client lost almost the entire
practice that he bought while still
deeply in debt from his original
purchase.

Our client filed a lawsuit
against his ex-employee, alleging
breach of trade secrets, breach of
duty of loyalty, as well as various
other causes of action. Despite
the fact that it was proven that the
young practitioner took copies of
the patient schedules and sent
letters to patients the day before
he left, the court felt that he did
not violate the trade secret laws
because our client failed to ade-
quately protect the client list and
the patient schedules. The judge
relied primarily on the fact that
the schedules were located at the
front desk and were not ade-
quately marked as confidential, as
well as the fact that our client had

a patient sign-up sheet on the front
counter for all patients to see. The
court’s conclusion, therefore, was
that the young practitioner legally
took the data and used it to convert
almost the entire patient base to his
new practice.

Additionally, it was proven
that while employed by our client,
the young practitioner negotiated yel-
low page ads for his new practice
even while he was participating in
the formatting of our client’s yellow
page ad; that he was using our
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client’s phones to set up his business
(our client paid the long distance
charges for his future competitor to
set up shop); that he put together his
client list for his new practice while
employed and sent out letters to these
clients two days before his departure;
and that he offered employment to a
clerical employee of our client while
both were still employed by our
client.

As the litigation progressed,
we started to feel that the judge was
not seeing things our way and
attempted to negotiate a settlement.
We did reach an agreement that
would have paid for the cost of
litigation plus a small amount for
damages. Our client decided not to
accept the offer and two weeks later
the judge dismissed the case. While
we felt that this case could have been
successful on appeal, the costs were
prohibitive. Our client got nothing
but a large attorney’s bill.

The end result was that
our client lost the practice he
had purchased a couple years
earlier while still largely in debt
for the practice and subject to a
large overhead.

Throughout the litiga-
tion, the judge focused on one
theme: “Why did you not have
signed employment and non-
compete agreements for this
employee?” That seemed to be
his primary focus and in his de-
cision, he stated that had a non-
compete agreement been
signed, our client would have
likely succeeded.

While non-competes are
tough to enforce, they are in
many cases vital to help protect
medical practices. Of course,
the non-compete must be
drafted properly to be enforce-
able and we suggest that your
attorney be consulted regarding
the agreement. Many times cli-
ents use forms from state asso-
ciations or off the internet. Be-
cause of the uniqueness of Wis-
consin law relating to non-
competes, we find that many of
these agreements are not en-
forceable.

LESSON #1: Getem-
ployment and Non-Compete
documents drafted properly and
make sure the agreements are
signed prior to commencing
employment.

LESSON #2: Treat pa-
tient lists and business records
as if your retirement depended
on it...make sure you properly
mark these records as confiden-
tial and make sure you restrict
access to “need to know only.”
Enforce a trade secrets policy.
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ARGUING OVER THE SHAPE OF THE TABLE: STRATEGIES FOR
SUCCESSFUL MANAGED CARE CONTRACTING

As managed care has gradually become a permanent part of the U.S. medical landscape, all physi-
cians have been forced to live with this monolith. And while most doctors have become accustomed to the
idiosyncrasies (many only reluctantly), of the physician-Managed Care Organization (MCO) relationship,
certain incidents of that dynamic remain mysterious, and unfortunately quite problematic. This piece will
examine one such portion of the relationship: putting together the managed care contract.

Managed care contracts can become relevant in a host of circumstances. One of the most common
situations is when an MCO, seeking to improve a particular portion of its service capacity, (i.e., the surgery
department) brings an entire new group of providers in to take over that area. Having been involved in the
negotiation and formation of a variety of physician group-MCO contracts, the attorneys of this law firm
have learned a couple of valuable lessons. It is our advice that while managed care contracts can present a
lucrative opportunity, doctors who find themselves salivating would do well to slow down and think about
some of the following principles before rushing headlong into a negotiation:

1) “A house divided upon itself cannot stand....”

While President Lincoln would probably turn over in his grave at the thought of his eloquent words
being imported into the context of managed care, his remarks are nonetheless instructive. We cannot over-
emphasize enough the importance of the physician group members achieving a consensus among them-
selves as to the group’s collective goals in any negotiation. This is important for a number of reasons. For
one, as with any negotiation, the physician group will assuredly have to give in on a few things before a
deal can be consummated. It is crucial, therefore, that the doctors decide what they absolutely will not sac-
rifice so that they can focus like a laser-beam on ensuring that the key points are achieved. Two, it is es-
sential that the physician group present a united front and negotiate from a position of strength. Attorneys
who represent MCOs in these types of negotiations are often quite slick, and sometimes a little arrogant,
and will, if they sense indecision or confusion, which will translate to them as meaning weakness, try to
bludgeon the physicians into surrender. Doctors who are able to say in good faith that they absolutely can-
not take the MCO’s proposal back to their group for consideration without risking a lynching will have
much more success in staring down the MCO’s inevitable good cop-bad cop strategy. Finally, there is al-
ways the danger that a managed care contract will ultimately prove to have been a mistake. If dissension
exists among the group members at the outset, i.e., if the contract is signed with certain physicians not on
board, the recriminations that will inevitably erupt in the future will likely jeopardize the long-term well
being of the group.

In our experience, one of the best ways to do this is to sit down with the entire group, (not just the
key decision-makers) over dinner, or some other relaxed setting, to really talk things through. Affording
one medical group client of ours ample time in which questions can be raised in front of all the members,
and ensuring that the group’s questions were answered in front of everyone, proved to be our best experi-
ence as far as getting all the doctors on the same page.

2 OBJECTIVITY BREEDS SUCCESS

It is important when first approached by an MCO to step back and evaluate your group objectively.
As we noted above, during a negotiation, you will undoubtedly be called upon to make sacrifices. You will
acquiesce because it is an innate part of the process. However, if you do not have an unbiased understand-
ing of your strengths and weaknesses from the start, you may find yourself seeking to obtain concessions
that are simply unrealistic. Not only does this render you prone to blowing the whole deal, but your intran-
sigence may poison the relationship between the group and the MCO from the outset. Moreover, an unre-
(continued on page 4)
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(continued from page 3)
alistic self-appraisal will unnecessarily prolong the cost and duration of the negotiating process.

In contrast, a sober overview of what it is that you have to offer, as well as your drawbacks, will
allow you to negotiate from a position of strength. In our experience, we have found, for instance, that
many physicians are loath to accept any sort of post-contract restrictive covenant. It must be remembered,
however, that an MCO can hardly enter an arrangement that could allow a group of independent physicians
to undercut an entire area of medical practice. While it can be difficult to convince medical groups of the
value of analyzing their strengths and weaknesses objectively, | can say in all candor that the best contracts
this office has put together have all involved physicians who were willing to do so. Rather than insisting
on an untenable concession, and imperiling the chances of even reaching an agreement, a far more produc-
tive approach is to focus on the obtainable.

(3) ALLS WELL THAT ENDS WELL

Bearing that old adage in mind is definitely a good idea. As the negotiating process proceeds, you
may find yourself feeling like things might be moved along through the occasional unilateral concession.
But while making these gestures may speed things up, there are, from our experience, a number of reasons
you should do so only carefully.

For one, the MCO needs you at least as much as you need it. The strength that MCOs generally
have dictates that when a CEO approaches you, he is doing so for a reason. Rare indeed are service rela-
tionships entered into between physician groups and MCOs that are put into place at the former’s behest.
Thus, keep in mind that in spite of what might appear to be a discrepancy in bargaining power, you are not
without recourse. Don’t be afraid to use the power you have.

Two, any arrangement that is ultimately finalized will certainly have particular aspects which you
would prefer to see adjusted. Your opportunity to improve the arrangement is very short lived; for the most
part it is limited to the negotiation itself. Giving things away before you have to, and without obtaining
something you want in return, will inevitably harm you because when the situation arises in which you
need to concede something to procure something more valuable in return, and you find yourself lacking
any cards to play, your success will ultimately turn upon the generosity, or perhaps the lack thereof, of the
MCO (or worse, their attorneys!).

Three, you need to remember that any negotiation is a business and that the MCO’s administration
is primarily concerned not with making friends, but with getting something done to improve its facilities.
This means, for instance, that they are not going to give you an enhanced payment rate unless they have to.
Likewise, you should not give them a lower payment rate unless you have to, or at least unless you get
something in exchange.

Finally, keep in mind that concessions granted too readily will convey a message of weakness,
rather than strength, and will, accordingly, significantly impair your negotiating position. If you unilater-
ally agree, for example, to waive traditional peer review protections, without getting something in ex-
change, you are sending the message that you will accept less than optimal conditions merely to get the
deal done. This will teach the MCO that it can get what it wants simply by insisting on it and adopting a
condescending “take it or leave it” approach.

4) KNOWLEDGE IS POWER

Few people would enter into a long-term business relationship that will dictate whatever profes-
sional success they have without knowing exactly what they are getting into. Unfortunately, however, the
all-encompassing nature of a managed care contract, as well as the often prolonged duration of the negoti-
ating process, leads to situations in which physicians sometimes overlook crucial aspects of the relation-

ship. Obviously, any complexity inherent in the relationship will depend on a variety of factors; service
(continued on page 5)




(continued from page 4)

contracts involving entities financed through tax-exempt bonds, for instance, will present a host of chal-
lenges that are not otherwise relevant. Nevertheless, there are certain issues the relevance of which tran-
scends the precise nature of the MCO. Clearly, the method of compensation is one issue of paramount im-
portance in any negotiation. There are a variety of approaches to the question of how the physician group
is to be compensated. Each will have certain advantages and disadvantages. Thus, it is important for the
group to go into a negotiation not only with a clear idea of how they would like to be paid, but also with a
knowledge of the other payment methods that are available. Does it make sense, for example, to include a
most favored nation clause? Is a discounted fee-for-service method tied to Medicare payment rates the way
to go? If so, how should the payment scale be increased? Furthermore, even if a payment method is
agreed upon, can we be sure that it comports with the opaque Stark and Anti-kickback law obligations?
Possessing a solid baseline of understanding will aid your group not only in getting what you want, but will
also demonstrate to the MCO that you know what you are doing. Our most successful negotiations have all
involved the same kind of physician-client: doctors who are not afraid to ask us questions and who have a
genuine desire to grasp the details of the contract. It is one thing if your attorney assures you, for example,
that your contract is compliant with the fraud and abuse laws; it is entirely another, however, if the physi-
cians themselves understand why compliance exists.

S. FIELD YOUR BEST TEAM

One of the first things you will need to decide is who, precisely, you will put forth as your negotiat-
ing team. There are a variety of choices here, and what is right for one group might not necessarily be ap-
propriate for another. While the knowledge and experience that outside assistance can bring may prove
invaluable, obtaining the same sometimes requires a serious financial commitment. Whatever you ulti-
mately decide, however, there are a few tools which we feel you would be well served to deploy in any ne-
gotiation. For one, presenting a small negotiating team is generally more effective than using a larger one.
Attempting to speak with too many voices can lead to discord and a negotiation stymied by raucous ca-
cophony. Two, it is wise not to include your group’s ultimate decision-maker (i.e., the president) in the ne-
gotiating team. The absence of this individual will afford your team the ability to excuse itself from the
negotiation, under the pretext of “checking with the boss,” if doing so is necessary to avoid being pressured
into some less than optimal contract. This can be a valuable maneuver and it is one that we have used on
our clients” behalves on numerous occasions. Finally, you should endeavor to ensure that your negotiating
team is well apprised of the concerns of all the physicians in your group. Although the significance of this
will likely vary with the size and centralization of your organization, failing to settle these issues at the out-
set will not only imperil the nascent relationship with the MCO, but may foster dissension among the doc-
tors.

Where do we go from here?

The foregoing points are of course only the tip of the iceberg. Most managed care negotiations are
fraught with complexity and hard bargaining. Unfortunately, the course of the negotiation is less
likely to be as smooth as you might hope. It is not uncommon for these things to be dragged out for over a
year. The difficulties and frustrations which you and your colleagues will inevitably encounter will rock
your confidence and make you question why it is you even started down the road in the first place. Still,
the financial and professional benefits that can accrue from the formation of a long-term services agreement
with a successful MCO cannot be overstated. Adopting an intelligent and tough negotiating posture will be
invaluable to your efforts to secure the most beneficial agreement possible.




A LITTLE PREVENTION COULD SAVE YOUR PRACTICE

Recently a healthcare client
contacted our office with several
serious issues. The provider (“Dr.
Ross”) is located in Duluth, Minne-
sota, and owns his own practice.
He has been practicing for thirty-
five years and recently sold his
practice to a younger provider (“Dr.
Green”). Dr. Ross entered into an
employment agreement with Dr.
Green for three years to help ensure
a smooth transition and provide Dr.
Ross with a healthy income before
he fully retires.

Upon taking the practice
over, Dr. Green identified problems
with client billing and immediately
corrected the errors. Most of the
issues identified by Dr. Green were
simple to correct. However, Dr.
Ross did have one fairly serious
problem. Several years earlier, Dr.
Ross implemented a policy to bill
no-shows unless the patient pro-
vided twenty-four hour notice. Un-
der this policy, Dr. Ross billed
Medicare/Medicaid when Medi-
care/Medicaid patients failed to
show up without providing the reg-
uisite notice. This practice was
quickly stopped once Dr. Green
took over.

Unfortunately for Dr. Ross,
the transition did not go smoothly.
The two providers frequently ar-
gued and their relationship quickly
deteriorated. Ultimately, Dr. Green
fired Dr. Ross and refused to pay
him under the terms of his con-
tract. Dr. Ross then decided to
open up a new practice. Once Dr.
Green learned of this, he reported
Dr. Ross to the state for illegally
billing Medicare and Medicaid.
The state then contacted the Office
of Inspector General. Dr. Ross is
now under a full investigation.

Dr. Ross is facing prosecu-
tion under the False Claims Act
(“FCA”). The FCA, which has civil
and criminal applications, has be-
come the statute of choice for fight-
ing healthcare fraud. Cases litigated
under the FCA generally begin in
one of the following four ways: (1)
the filing of a qui tam case by a pri-
vate party (“Realtor”) alleging
fraud; (2) an investigation by a fed-
eral auditor, investigator, or fiscal
intermediary; (3) a national fraud
“initiative” targeting a similar group
(hospitals, labs, etc.); or (4) a refer-
ral from a federal or state criminal
prosecutor. The FCA contains a
unique enforcement mechanism,
which permits private citizens,
called qui tam Realtors, to file suit
on behalf of the government. In a
qui tam action, the government de-
cides whether to pursue the action;
if the government declines, the
Realtor may pursue the action alone.
The Realtor is allowed to collect a
percentage of the money won in any
settlement or judgment. These in-
centives are so enticing that qui tam
suits have become the major source
of FCA cases.

Dr. Ross worsened his situa-
tion by failing to implement an ef-
fective compliance program. He is
facing tremendous civil penalties
and possible criminal prosecution
for inappropriate Medicare billing.

At the outset, Dr. Ross
should have performed more re-
search to determine if the practice of
billing no-shows was acceptable.
Furthermore, a compliance program
for Dr. Ross’ practice would have
been a minor expense when com-
pared with the penalties he is now
facing. Within a compliance pro-
gram we generally recommend that

hotlines or anonymous drop
boxes be used to allow em-
ployees a way to voice their
concerns without fear of re-
taliation. With these devices in
place, an employer can argue
that the Realtor is simply moti-
vated by personal profit and
that the Realtor should have
used the outlet before going
forward with a qui tam action.
In addition, Dr. Ross could
have performed a small audit
on himself to uncover potential
fraud and abuse issues. This
could be done with random
sampling or a full audit; either
kind would have revealed
many of these problems. Be-
fore performing an audit, a
physician should remember to
utilize an attorney’s services to
take advantage of the protec-
tions of the attorney-client
privilege. By taking some of
these steps and consulting an
attorney with expertise, Dr.
Ross could have avoided the
problems he now faces.

Once a problem is dis-
covered, a physician must per-
form an internal audit pursuant
to the compliance program the
physician has enacted. This
audit should address all re-
cords, not merely a sampling.
Again, it is wise for the physi-
cian to contact an attorney, and
the attorney should set up and
document the investigation
process to maximize the appli-
cation of the attorney-client
and work-product privileges.
With a full and objective inter-
nal investigation, the physician
may be able to convince

(continued on page 7)
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(continued from page 6)

federal and state authorities that a
government-led independent inves-
tigation is unnecessary. This will
ultimately minimize disruption and
headaches. An effective corporate
compliance program combined with
an objective internal audit may in-
fluence the prosecutor’s decision to
file criminal charges and help per-
suade the government to settle
without a lengthy investigation.

The FCA’s power is appar-
ent in the penalties that can be im-
posed under its auspices; the most
devastating is the $5,000-$11,000
per claim penalty. This penalty is
assessed on a per-claim basis re-
gardless of the damages. These
penalties are deemed to be manda-
tory with only two possible excep-
tions: (1) in the area of voluntary
disclosure; and (2) when penalties
clearly exceed any rational damages
claim. With these two narrow ex-
ceptions aside, there is very little
room for a physician to avoid civil
liability if the claims were fraudu-
lently submitted.

In a case like the aforemen-
tioned, Dr. Ross is possibly facing
hundreds of thousands of dollars in
penalties. Dr. Ross billed Medicare
no-shows for a number of years. At
this point in the case, we were
forced to practice damage control.
However, with a little counseling
and compliance review much of the
doctor’s problems could have been
averted. Physicians should under-
take a little preventative medicine
of their own and understand their
rights should the government ever
come knocking. While this story is
true, names and locations have
been adjusted to protect confidenti-
ality.

PEER REVIEW
PITFALL: THE STORY
OF HOW ONE DOCTOR
STARED DOWN THE
PEER REVIEW
COMMITTEE

As unthinkable as it may
seem right now, anyone reading
this could someday have his or
her medical staff privileges sus-
pended or revoked. Any such
occurrence is a very serious issue,
and carries with it profound im-
plications. Given the drastic na-
ture of any adverse peer review
action, one hopes that such a
thing would only transpire in the
direst of circumstances. Unfortu-
nately, however, it has been the
experience of this office that ad-
Verse peer review actions some-
times derive not from a genuine
concern for patient care, but
rather as a consequence of petty
intraoffice politics. This article is
the story of how one physician
and her attorneys responded to an
ill-founded peer review action.

As we all know, people
for one reason or another, some-
times rub other people the wrong
way. In this case, the physician
in question can be a little difficult
to get along with, despite the fact
that she is a consummate profes-
sional and a talented doctor. She
herself admits that her personality
can be grating and that the pres-
sures of working in the emer-
gency room sometimes bring out
her worst. Our client, who for
the sake of anonymity, | shall
call, “Dr. Combs,” has worked in
southern Wisconsin now for sev-
eral years.

One day Dr. Combs to her
shock received what all physi-
cians dread: a letter summarily

suspending her privileges at a
hospital at which she was admit-
ted. Dr. Combs felt that this sus-
pension had nothing to do with
the reasons traditionally involved
in a summary suspension (i.e.,
some immediate threat to patient
care), but rather with intraoffice
politics. Dr. Combs was due for
recredentialing at the hospital and
this seemed, in her opinion, like
an opportunity ripe for exploita-
tion by her enemies. It was at this
point that she called our office.

Admittedly, when this
story was told to two Nell & As-
sociates health care attorneys in-
volved in this matter, we were a
little incredulous. After all, Dr.
Combs’ cry of “they’re out to get
me” seemed more than conven-
ient. Nevertheless, we attempted
to ascertain the exact rationale for
the suspension.

We quickly came to learn
that the CEO of a hospital to
which Dr. Combs’ privileges had
not been suspended, whom | shall
call “Mr. Anderson,” upon notice
that Dr. Combs was up for re-
credentialing at the other facility,
he sent a letter thereto, explaining
why he felt a suspension was war-
ranted. The CEQ’s letter con-
tained three reasons for his con-
clusion. Although the first two
related to patient care, both epi-
sodes had already been evaluated
by her hospital’s peer review
committee and had been deter-
mined not to necessitate any dis-
ciplinary action by the hospital.

It was, however, the third
reason which drove the decision
to suspend Dr. Combs’ privileges.
CEO Anderson had, in his letter
to the credentialing committee,
alleged that Dr. Combs had, on

one occasion, approximately
(continued on page 8)
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(continued from page 7)

eleven months prior to the suspen-
sion, showed up for work drunk.
We came to learn that on the date
in question, one particular nurse
came to the conclusion that Dr.
Combs was drinking while on call.
The thing that struck us as odd
about this occurrence, however,
was that the nurse’s allegations led
to absolutely no disciplinary, or
even remedial, action against Dr.
Combs. Indeed, the only thing that
did happen was that CEO Ander-
son and Dr. Combs sat down to
discuss the charges. Although Dr.
Combs offered to submit to ran-
dom testing, the hospital admini-
stration demurred. Dr. Combs’
schedule and privileges were in no
way affected. Now, however, al-
most a year later, CEO Anderson
had suddenly concluded that Dr.
Combs should be suspended. CEO
Anderson had, moreover, under-
scored his position in his letter to
the hospital’s credentialing com-
mittee by arguing that Dr. Combs
was “eccentric,” “brusque,”
“difficult” and “hard to get a long
with.”

The hospital at which Dr.
Combs’ privileges had been sum-
marily suspended established an
initial hearing date one week later.
The point of this hearing was to
determine whether any basis for
suspension existed, and whether
such an action should be recom-
mended to the medical executive
committee. At the initial hearing,
Dr. Combs would have to appear
alone. Given these facts, as well
as our client’s understandable im-
patience, we had to act quickly.

After a conference with Dr.
Combs describing the details of
the situation, we decided to em-
ploy a two-pronged strategy to

fight the suspension. First, we
decided to counter Mr. Ander-
son’s attempt to influence the
hospital’s decision by making
him aware of the implications of
his actions. The following letter,
with certain portions redacted, is
the actual document we sent to
the CEO:

Dear Mr. Anderson:

As you know, Dr. Combs’
medical staff privileges at Brasai
Hospital (BH) were recently summa-
rily suspended. It has come to our
attention that this action was due in
large part to your efforts.

As you will recall, you com-
pleted a credentialing questionnaire
submitted to you by BH and attached
a letter of explanation thereto. After
reviewing your letter, | am com-
pelled to bring this matter to your
attention. Simply put, | am sur-
prised and taken aback by the gra-
tuitous and unwarranted assault on
my client’s position and reputation
set forth in your correspondence,
and am disturbed by the potential
implications of your statements and
actions for my client’s career and
future as a physician. Your evalua-
tion of Dr. Combs is as vindictive as
it is unfounded, and constitutes an
interference with Dr. Combs’ rela-
tionship with BH and is a basis un-
der state and federal civil conspir-
acy and antitrust law for legal ac-
tion by our client against you and
the facility you head, Churchill Hos-
pital.

As the chief executive officer
of a hospital you must know that the
summary suspension of a physi-
cian’s medical staff privileges is a
very serious affair. Not only does
such an action deprive the affected
doctor of the ability to earn a living,
it also places that individual in jeop-
ardy of being reported to the Na-
tional Practitioner Data Bank and,
therefore, puts that doctor’s license
to practice medicine at risk. Given

the profound consequences of such an
action, summary suspensions are gen-
erally only implemented when a clear
and substantial basis therefor exists.
The standard, in other words, is quite
high. The BH medical staff bylaws
state, for instance, that a summary
suspension shall be made, “upon a
determination that action must be
taken immediately in the best interest
of patient care in the hospital.”

Alarmingly, the contents of
your evaluation of Dr. Combs relate
in no way whatsoever to this stan-
dard, and smack of nothing more than
an intraoffice vendetta rendered pal-
pable. There is no indication in any
of the materials that we have received
that Dr. Combs has somehow placed
in danger the best interests of her
patients. To the contrary, the catalog
of incidents referred to in your letter
reflect nothing more than a series of
subjective observations and un-
founded rumors, as well as the re-
hashing of several long resolved is-
sues, and hardly constitute the type of
serious and immediate threat to pa-
tient care the justification for which is
demanded by the extreme remedy of
summary suspension. Your reference
to Dr. Combs drinking on the job, for
example, are, besides being almost
one year old, completely baseless. As
the chief executive officer of Churchill
Hospital, | would think that if you
genuinely believed there was any
cause for concern related to alcohol
or drug abuse, you certainly would
have acted earlier to address what
would obviously be a major problem.
Given your duty to the hospital and to
its patients, it certainly would have
been incumbent upon you to do so.
Instead, you chose to let this matter
go unattended for over eleven months,
waiting until a credentialing question-
naire crossed your desk to raise the
issue.

Although the peer review
process in this matter will take place
pursuant to the BH medical staff by-
laws, your evaluation of Dr. Combs,

(continued on page 9)
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as it has led to the decision reached to
suspend our client, has inextricably
intertwined you with the conduct, as
well as the ultimate resolution, of that
review. The upshot of this is that you

have exposed not only yourself but also

Churchill Hospital to civil liability.
Beyond the defamatory nature of your
comments relating to what you per-
ceive to be Dr. Combs’ alcohol abuse,
the combined effect of the actions
taken by you and Churchill Hospital
are violative of the civil conspiracy
law set forth in Section 134.01 of the
Wisconsin Statutes. That law, which
prohibits agreements or actions taken
by two or more individuals in concert
for the purpose of willfully or mali-
ciously injuring another in his reputa-
tion, business, or profession, provides
for not only injunctive and monetary
redress for plaintiffs in the position of
Dr. Combs, but also offers the oppor-
tunity for our client to obtain punitive
damages at your expense. Since your
actions have resulted in Dr. Combs
losing her medical staff privileges,
which of course has precluded her
from continuing to treat patients at
that facility and has had the attendant
effect of impairing her ability to make

a living, and indeed have put her entire

career as a medical doctor in profound
peril, you have transgressed that law
and have exposed yourself and Chur-
chill Hospital to liability thereunder.

We would, furthermore, be remiss if we

did not point out that liability under
federal/state antitrust laws may exist
as a result of your conspiracy to de-
prive Dr. Combs of her privileges at
BH.

Your attempts to conspire
against our client are only under-
scored by your authoring of the afore-
mentioned credentialing questionnaire.
That you yourself, in your capacity as
Churchill Hospital CEO, completed
that questionnaire, in lieu of it being
done by your facility’s medical direc-
tor, strikes this office as a bizarre de-
viation from standard operating proce-
dure and a usurpation of a duty that

traditionally lies within the province
of the hospital medical director.
Your lack of a license to practice
medicine in Wisconsin belies the
logic of you completing the form. In
other words, as a layperson, it does
not make sense for you to be evalu-
ating Dr. Combs’ performance and
ability as a physician and one won-
ders why, if not to harm my client,
you would have elected to do so.

The gravity of this situation
has made Dr. Combs anxious to re-
solve this issue as soon as humanly
possible. Given your actions, our
client is weighing his options under
the law vis-a-vis you and Churchill
Hospital. As noted above, while we
hope BH has received all documen-
tation on this subject, we would ask
that: (1) anything that has hereto-
fore been withheld be transmitted
immediately thereto; (2) Churchill
Hospital’s medical director com-
plete an evaluation of Dr. Combs,
and that the same be transmitted to
BH/MH; and (3) that both of these
steps be completed by 5:00 pm.

The point of this letter
was not only to put Mr. Anderson
on notice that his actions were in
transgression of Wisconsin law,
but also to let the hospital know
what was happening. Doing so
constituted the second step in our
response. Our reasoning was that
if BH understood Mr. Anderson’s
motivation, they might reconsider
and come up with a different,
less-harmful solution, if not drop
the matter altogether. Our ac-
tions in this respect were greatly
influenced by the clear necessity
of affording BH a graceful way
out of this predicament. As eve-
ryone knows, word of adverse
peer review action spreads like
wildfire through a hospital’s phy-
sician community; BH could
hardly afford to send the message
to the rest of their doctors that

they would back down because of
a letter drafted by an attorney. It
is a fact of life that backing some-
one into a corner, and not giving
them a way out, will force them
to fight. Thus, we wanted to en-
sure the hospital could back
down without damaging their
credibility. Doing so demanded
we respond in two ways: (1) at-
tack the CEO’s charges directly in
a way that would come to the at-
tention of BH, but which would
be seen as non-threatening; and
(2) go directly to the hospital in a
mollifying way and propose a fair
solution. Our direct response to
BH was, therefore, conciliatory in
tone and sanguine as to the con-
cept of resolving the dispute ami-
cably. Accordingly, in a firm yet
non-aggressive manner, we sim-
ply put the hospitals on notice
that their actions were violative of
their medical staff bylaws and
that they were in jeopardy of los-
ing their peer review immunity
under the Health Care Quality
Improvement Act. We framed
the issue as follows: any report
from Mr. Anderson is deficient as
a basis for summary suspension
and, therefore, any reliance that
BH would place thereon and
which resulted in some impair-
ment to his privileges, would enti-
tle Dr. Combs to a legal remedy
against the hospital. In other
words, we wanted to convince the
hospital that they had inadver-
tently put themselves at risk by
relying on a report that was both
defamatory in nature and given in
a means that violated the law.
Since BH did not know this when
they initially made their decision
to suspend Dr. Combs, they could
now, after hearing of the nonexis-
tent




(continued from page 9)

decision was based, back down
gracefully. This would allow BH
to go forward with the credibility
of their peer review process intact.

The initial hearing was
held shortly after Mr. Anderson
and BH received their respective
letters. We were pleased when the
hospital decided to reinstate Dr.
Combs’ privileges subject to what
amounted to non-NPDB reportable
probationary period.

So what can be learned
from Dr. Combs’ travails? First,
physicians should not be apprehen-
sive of challenging a peer review
action before it actually com-
mences. Moreover, having the
chance to address a peer review
before it begins offers the chal-
lenging physician a chance to ad-
dress the issue with any sympa-
thetic committee members who
might exist, and thus presents the
potential for defusing things before
they get out of control. Second, no
matter how angry a doctor might
be at what he perceives to be an
unwarranted peer review, it must
be remembered that the institu-
tional pressures that hospitals in-
evitably face dictate that a facility
cannot be perceived by other doc-
tors as having backed down. If
other physicians come to the con-
clusion that they can push around a
hospital’s peer review process,
they will be compelled, if the time
comes, to take a hardline vis-a-vis
the hospital. Sending this message
of weakness is something that a
hospital cannot do. Third, do not
forget that even when a hospital
deploys their peer review process,
the facility has certain standards to
which adherence is paramount.
Any deviation from the hospital’s
bylaws, for example will likely

expose that institution to liability.
Moreover, doctors should never lose
sight of just how crucial it is for a
facility to maintain immunity for
peer review actions under the Health
Care Quality Improvement Act of
1986 (HCQIA). Although a discus-
sion of HCQIA is beyond the scope
of this article, suffice it to say that
there are certain procedural safe-
guards which hospitals conducting
peer review must grant to the af-
fected physicians to maintain the li-
ability shield granted by HCQIA
against any subsequent lawsuits
raised by those same doctors. Fi-
nally, a physician facing a peer re-
view hearing should not be afraid to
bring in outside counsel to help navi-
gate through what can easily become
a treacherous situation. Although the
doctor, in an effort to be coopera-
tive, may be inclined not to bring
someone in, failure to do so will
place the physician at a severe disad-

TIMETO
RECONSIDER YOUR
CORPORATE FORM?

Physician groups organized
as “C Corporations” in Wisconsin
received a shot across their collective
bows in the form of a recent decision
by the U.S. Tax Court. In the case of
Pediatric Surgical Associates, P.C. v.
Commissioner, the Tax Court held
that deductions claimed by a C Cor-
poration medical practice for salaries
paid to its shareholder physicians ex-
ceeded the standard for reasonable
allowances for the services that were
actually rendered by those physi-
cians, and were, therefore, nondeuc-
tible corporate dividends. In re-
sponse, the court imposed a substan-
tial financial penalty on the medical
practice.

THE FACTS

Alarmingly, the way
the Pediatric Surgical practice
was constituted is pretty simi-
lar to how many Wisconsin
medical practices are struc-
tured. The corporation em-
ployed 20 people, six as pedi-
atric surgeons. Four of these
six surgeons were under con-
tract as shareholders, and the
remaining two were under con-
tract as non-shareholders.
While the non-shareholders
received only a salary, the
shareholders received both a
salary and a bonus. The bo-
nuses they received were cal-
culated and paid out periodi-
cally as the corporation’s cash
assets exceeded its anticipated
needs. Thus, in spite of the
fact that the four shareholders
had varying levels of personal
production during the years in
question, each shareholder re-
ceived an approximately equal
amount of compensation. Dur-
ing the period of time in
which all of this was transpir-
ing, the corporation took a tax
deduction for all of the com-
pensation it paid to its four
shareholder physicians, and
never paid a dividend. These
deductions were taken pursu-
ant to Internal Revenue Code
§162, which provides for a de-
duction for all ordinary and
necessary business expenses,
including a “reasonable allow-
ance for salaries or other com-
pensation for services actually
rendered.” Upon review, the
Commissioner of Internal
Revenue found deficiencies in

the amount of income tax paid
(continued on page 11)
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by the practice in the years of 1994
and 1995, in amounts of approxi-
mately $206,455 and $287,606 re-
spectively, and assessed penalties of
about $98,000.00.

THE REVIEW

The Tax Court concluded
that the deductions taken by the
practice exceeded reasonable allow-
ances for the services that were actu-
ally rendered, and, therefore, were
not deductible under §162. In com-
ing to this conclusion, the Court em-
ployed the two-pronged test set forth
in the Internal Revenue Code for
analyzing the deductibility of pay-
ments made as salaries or other com-
pensation, noting that the payments
must be: (1) reasonable; and (2)
solely for the personal services that
were actually rendered. The Court
came to the conclusion that the de-
duction taken by the medical prac-
tice was not proper under the Code
because a portion of the bonuses
paid to the shareholder physicians
constituted a disguised dividend,
rather than payment for services per-
sonally rendered. The Tax Court
found that because the bonuses were
calculated by dividing equally,
among the four shareholders, the
amount of cash maintained by the
corporation in excess of its expected
needs, regardless of which physician
actually produced these extra sums,
payments in the form of bonuses to
the four shareholders included prof-
its that were attributed to work per-
formed by the two non-shareholder
physicians. Thus, the Court ruled,
any portion of the bonus payments
that derived from income generated
by the non-shareholders should be
considered a non-deductible divi-
dend. Wrapping up its analysis, the
Court pointed out that since this

amount could not be deducted by
the corporation, corporate tax
should have been paid.

WHY DOES THIS MATTER?

The most important conse-
quence of the Pediatric case is its
clear implications for medical
practices organized as C Corpora-
tions. First, any medical practice
so organized should bear in mind
that if shareholder physicians are
compensated with revenue gener-
ated through the performance of
medical services by non-
shareholder physicians, there is a
risk that any deduction, or at least
a portion of any deduction, that
your corporation takes on that ba-
sis under §162 will be disallowed
as a disguised dividend.

Second, if your medical
practice is compensating share-
holders on the basis of income at-
tributable to work performed by
non-shareholders, you may want
to rethink your compensation
structure. One option would be to
adjust your compensation formula
so that profits are not divided
equally among the shareholders
when it comes time to calculate
bonuses, but rather are paid out
pursuant to a framework that takes
into account the varying levels of
shareholder productivity. A sec-
ond option would be for the share-
holder physicians to assume cer-
tain duties and obligations (under
their employment contracts) for
the management and operation of
the business. If the entity can
demonstrate that the shareholder
physician is being paid for legiti-
mate non-fee producing work,
(i.e., compensation for administra-
tive work the shareholder has per-
formed) it can be argued that a

genuine basis for this dispropor-
tionate compensation exists,
and, therefore the §162 deduc-
tion is proper. A third option,
while a little more dramatic,
will ensure that no problems
arise. This is to convert the
practice from a C Corporation
to an S Corporation. Since S
Corporations, unlike C Corpora-
tions, are not subject to the no-
torious “double-tax” (they are
only taxed once, at the corpo-
rate level), any disallowance of
a compensation deduction will
not materially affect the corpo-
ration or its shareholders. There
are of course certain organiza-
tional obligations mandated by
the S Corporation form (the dis-
cursion of which is beyond the
scope of this article), but the tax
advantages that will accrue
therefrom may ultimately be
more valuable. Finally, C Cor-
poration medical practices that
employ non-shareholder phy-
sicians may want to consider
paying small dividends to their
shareholders. This will lessen
the likelihood of IRS scrutiny.

WHAT TO DO NOW

If your medical practice
IS presently organized as a
corporation, and if you have
sources of revenue beyond the
work performed by shareholder
physicians you may want to
think about contacting your
accountant or healthcare attor-
ney. While you may not have
any problems under §162, the
substantial penalties that can be
imposed in tax violation cases
dictate that you adopt a pro-
active approach.
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